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Editorial: Fetal homicide is also a crime: Right to choose not threatened by private member’s bill

The recent murder of Liana White and her unborn child, for which her husband, Michael, has been charged with only one count of second-degree murder, raises the question of whether Canada should enact a fetal homicide law. It should. In California, Scott Peterson was charged with two counts of murder, in the deaths of his wife, Laci, and unborn son, Connor, because state law makes it a crime to murder an unborn child once it has reached seven or eight weeks of development. Thirty-two U.S. states have similar homicide laws. Some protect a fetus starting at conception and others wait until the fetus has reached viability.

Conservative MP Maurice Vellacott thinks it’s time Canada followed suit, and intends to draft a private member’s bill that would impose new penalties to protect unborn victims of violence. Vellacott points to several studies that show pregnant women are acutely at risk. The Canadian Perinatal Surveillance System found in 2004 that pregnant women who are abused are four times more likely than non-pregnant abused women to face a serious attack, such as being choked, threatened with a weapon or sexually assaulted. A study of the Journal of the American Medical Association in 2001 found that homicide is the greatest cause of death for pregnant women, above anything else. If women are being targeted for brutal attacks and murder because of their pregnancies, as these studies suggest, then the criminal justice system should respond with tougher penalties for the perpetrators.

But Vellacott must make his case without getting mired in the abortion debate. Critics argue that acknowledging fetal rights could lead to denying a woman’s right to choose. In fact, 32 U.S. states have crafted fetal homicide laws and preserved abortion rights. The landmark Roe v. Wade ruling in the U.S. made it very clear that the state cannot interfere with a woman’s right to choose in the first trimester of pregnancy without violating the Bill of Rights. Canada’s Supreme Court arrived at a similar judgment in R. v. Morgentaler (1988), stating that in the early stages of pregnancy the woman’s right is “absolute.”
However, both courts also recognized the state has an interest in protecting unborn children as the fetus grows. The U.S. decision said that once a fetus reaches viability (about 24 weeks) the state “may, if it chooses, regulate, and even proscribe, abortion” except when the mother’s life is at risk. The Canadian court ruled, “The precise point in the development of the fetus at which the state’s interest in its protection becomes ‘compelling’ should be left to the informed judgment of the legislature.”
Though the Canadian Parliament has thus far declined to take up the court’s invitation to draft any such laws, it is clear the state can intervene to protect unborn lives if it sees an overriding interest in doing so. Punishing criminals who assault and murder pregnant women and their unborn children would qualify as an area warranting intervention. Whether late-term abortion bans ought also to be considered is an open question, but it is a different debate.

